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UNITED STATES PATENT AND TRADEMARK OFFICE (USPTO)

OFFICE ACTION (OFFICIAL LETTER) ABOUT APPLICANT'S TRADEMARK APPLICATION

U.S. APPLICATION SERIAL NO. 87495357

MARK: NIGGER PLEASE

CORRESPONDENT ADDRESS:

ANDREWS, MARLON
1207 ORREN ST NE
WASHINGTON DC 20002-3907 UNITED STATES

CLICK HERE TO RESPOND TO THIS LETTER:
http://www.uspto.gov/trademarks/teas/response_forms.jsp

APPLICANT:Andrews, Marlon

CORRESPONDENT'S REFERENCE/DOCKET NO:
N/A

CORRESPONDENT E-MAIL ADDRESS:
marlon.andrews@neglobalsolutions.com

NON-FINAL OFFICE ACTION
STRICT DEADLINE TO RESPOND TO THIS LETTER

TO AVOID ABANDONMENT OF APPLICANT'S TRADEMARK APPLICATION, THE USPTO MUST
RECEIVE APPLICANT'S COMPLETE RESPONSE TO THIS LETTER WITHIN 6 MONTHS OF THE
ISSUE/MAILING DATE BELOW. A RESPONSE TRANSMITTED THROUGH THE TRADEMARK
ELECTRONIC APPLICATION SYSTEM (TEAS) MUST BE RECEIVED BEFORE MIDNIGHT EASTERN
TIME OF THE LAST DAY OF THE RESPONSE PERIOD.

ISSUE/MAILING DATE: 03/01/2018

The referenced application has been reviewed by the assigned trademark examining attorney. Applicant must
respond timely and completely to the issue below. 15 U.S.C. §1062(b); 37 C.F.R. §§2.62(a), 2.65(a); TMEP §§711,
718.03.

SUMMARY OF ISSUES

In response to this Office action, applicant must address the following issue:

Sections 1, 2 & 45 Failure to Function Refusal – Mark Consists of Common Informational Wording. 1.

Applicant is advised of the impending suspension of this application relating to a potential Section
2(a) refusal. While applicant must respond to the refusal detailed below in the Office action to avoid
abandonment, applicant is not required to address the suspension issue at this time.

SEARCH RESULTS – NO CONFLICTING MARKS FOUND

The trademark examining attorney has searched the Office's database of registered and pending marks and has
found no conflicting marks that would bar registration under Trademark Act Section 2(d). TMEP §704.02; see 15

http://www.uspto.gov/trademarks/teas/response_forms.jsp


U.S.C. §1052(d).

SECTIONS 1, 2 & 45 FAILURE TO FUNCTION REFUSAL – MARK CONSISTS OF COMMON
INFORMATIONAL WORDING

Registration is refused because the applied-for mark is a slogan or term that does not function as a trademark to
indicate the source of applicant's goods and to identify and distinguish them from others. Trademark Act Sections
1, 2, and 45, 15 U.S.C. §§1051-1053, 1127. In this case, the applied-for mark is a commonplace term, message, or
expression widely used by a variety of sources that merely conveys an ordinary, familiar, well-recognized concept
or sentiment. See In re Volvo Cars of N. Am., Inc., 46 USPQ2d 1455, 1460-61 (TTAB 1998) (holding DRIVE
SAFELY not registrable for automobiles and automobile parts because the mark would be perceived merely as an
"everyday, commonplace safety admonition"); In re Remington Prods., Inc., 3 USPQ2d 1714, 1715-16 (TTAB
1987) (holding PROUDLY MADE IN USA not registrable for electric shavers because the mark would be
perceived merely as a common message encouraging the purchase of domestic-made products); TMEP
§1202.04(b).

Terms and expressions that merely convey an informational message are not registrable. In re Eagle Crest, Inc., 96
USPQ2d 1227, 1229 (TTAB 2010). Determining whether the term or expression functions as a trademark or
service mark depends on how it would be perceived by the relevant public. In re Eagle Crest, Inc., 96 USPQ2d at
1229; In re Aerospace Optics, Inc., 78 USPQ2d 1861, 1862 (TTAB 2006); TMEP §1202.04. "The more commonly
a [term or expression] is used, the less likely that the public will use it to identify only one source and the less
likely that it will be recognized by purchasers as a trademark [or service mark]." In re Hulting, 107 USPQ2d 1175,
1177 (TTAB 2013) (quoting In re Eagle Crest, Inc., 96 USPQ2d at 1229); TMEP §1202.04(b).

Here, applicant has applied for the mark NIGGER PLEASE used in connection with "Shirts" in Class 25. The
phrase NIGGER PLEASE is a common idiom generally understood to mean "give me a break." See Attached
Urban Dictionary definitions of NIGGER PLEASE and NIGGA PLEASE. Thus, in the context of the
identified shirts—where the mark is likely to appear in large size on the front or back of the shirts—the mark
immediately conveys the common sentiment of "give me a break" or more generally expresses exasperation,
protest or disbelief. See attached Oxford Dictionary definition of give me a break.  This phrase will not be
perceived as a trademark because it is commonly used by a wide variety of different sources to convey a particular
sentiment. See attached websites showing NIGGER PLEASE or NIGGA PLEASE used in a variety of contexts to
express exasperation, protest or disbelief. Based on this evidence, it is clear that consumer will perceive the phrase
NIGGER PLEASE only as conveying this sentiment. Because consumers are accustomed to seeing this phrase
commonly used in everyday speech by many different sources, the public will not perceive the term or slogan as a
trademark that identifies the source of applicant's goods but rather only as conveying a message. Therefore, the
mark fails to function as a trademark to indicate the source of applicant's goods and registration is refused pursuant
to Sections 1, 2, & 45 of the Trademark Act.

Response to Sections 1, 2 & 45 Failure to Function Refusal

While applicant may respond to the refusal to register by submitting evidence and arguments in support of
registration, applicant may not overcome this refusal by attempting to amend the application to seek registration on
the Supplemental Register or to assert a Section 2(f) claim of acquired distinctiveness. TMEP §1202.04; see In re
Eagle Crest, Inc., 96 USPQ2d at 1229.

ADVISORY – MARK MAY BE REFUSED IF SPECIMEN SHOWS ORNAMENTAL USE

Applicant is advised that, upon consideration of an allegation of use, registration may be refused on the ground that
the applied-for mark as used on the specimen of record is merely a decorative or ornamental feature of the goods
and, thus, does not function as a trademark to indicate the source of applicant's goods and to identify and
distinguish them from others. Trademark Act Sections 1, 2, and 45, 15 U.S.C. §§1051-1052, 1127; see In re David
Crystal, Inc., 296 F.2d 771, 773, 132 USPQ 1, 2 (C.C.P.A. 1961); In re Villeroy & Boch S.A.R.L., 5 USPQ2d
1451, 1454-55 (TTAB 1987); TMEP §§904.07(b), 1202.03 et seq.

The following factors are considered when determining whether the public would perceive the applied-for mark as



a trademark or merely as a decorative or ornamental feature: the commercial impression made by the mark on the
specimen, any prior registrations of the same mark for other goods and/or services, promotion of the applied-for
mark as a trademark, and the practices of the relevant trade. See In re The Todd Co., 290 F.2d 597, 599-600, 129
USPQ 408, 409-10 (C.C.P.A. 1961); In re Dimitri's Inc., 9 USPQ2d 1666, 1668 (TTAB 1988); In re Paramount
Pictures Corp., 213 USPQ 1111, 1115 (TTAB 1982); In re Jockey Int'l, Inc., 192 USPQ 579, 581-83 (TTAB 1976);
TMEP §§1202.03 et seq. For more information about this refusal, see
http://www.uspto.gov/trademarks/law/ornamental.jsp.

SCANDALOUS ADVISORY REFUSAL

Applicant's mark, NIGGER PLEASE, appears to consist of or include matter that may be immoral
or scandalous. See Trademark Act Section 2(a), 15 U.S.C. §1052(a); TMEP §1203.01. The words "immoral"
and "scandalous" may have somewhat different connotations; however, immoral matter has been included in the
same category as scandalous matter. TMEP §1203.01; see In re McGinley, 660 F.2d 481, 484 n.6, 211 USPQ 668,
673 n.6 (C.C.P.A. 1981) (Because of the court's holding that appellant's mark was scandalous, "it [was]
unnecessary to consider whether appellant's mark [was] 'immoral.' [The court] note[d] the dearth of reported
trademark decisions in which the term 'immoral' [had] been directly applied.").

In this case, applicant seeks registration for the mark NIGGER PLEASE for use in connection with "Shirts" in
Class 25. The mark includes the term NIGGER, meaning "a black person". See attached Wiktionary and Webster's
Dictionary definitions indicating that the term is vulgar; see also Merriam-Webster and Oxford dictionary showing
the N-WORD is synonymous with NIGGER. In fact, the terms NIGGER and NIGGA are akin to profanity because
standard publications consider the term vulgar and won't print it and people cannot say it on TV, like other vulgar
terms. See attached Ebony, ABC, CBS and Washington Post articles about NIGGER and NIGGA being akin to
profanity and thus is vulgar; see also additional articles describing NIGGER and NIGGA as vulgar. Based on the
attached evidence, a substantial composite of the general public would consider that term to be vulgar. Evidence
that a mark is vulgar is sufficient to establish that the mark is scandalous within the meaning of Trademark Act
Section 2(a). In re Fox, 702 F.3d 633, 635, 105 USPQ2d 1247, 1248 (Fed. Cir. 2012) (citing In re The Boulevard
Entm't, Inc., 334 F.3d 1336, 1340, 67 USPQ2d 1475, 1477 (Fed. Cir. 2003)); see In re Michalk , 110 USPQ2d
1949, 1951 (TTAB 2014); TMEP §1203.01.

Moreover, the TTAB has held that dictionary definitions alone may be sufficient to show that a term is vulgar
if multiple dictionaries, including at least one standard dictionary, uniformly indicate that the term's meaning is
vulgar, and the applicant's use of the term is clearly limited to that vulgar meaning. See In re The Boulevard
Entm't, Inc., 334 F.3d at 1341, 67 USPQ2d at 1478 (holding 1-800-JACK-OFF and JACK-OFF scandalous
where all dictionary definitions of "jack-off" were considered vulgar); In re Michalko, 110 USPQ2d
 at 1953 (holding ASSHOLE REPELLENT scandalous where multiple dictionary definitions of
"asshole" were considered vulgar); TMEP §1203.01. In the present case, the attached definitions and
supporting evidence indicate that the term NIGGER is vulgar. Although the term NIGGER is combined with
PLEASE, the vulgar meaning of NIGGER is not changed or otherwise obviated when used as part of a phrase.
Specifically, the mark will be readily understood to mean "give me a break." Thus, the mark merely uses a vulgar
term to convey an informational sentiment.

Finally, when the evidence demonstrates that a substantial composite of the general public (although not
necessarily a majority) would consider the mark to be scandalous in the context of contemporary attitudes
and the relevant marketplace, the mark is deemed scandalous within the meaning of Section 2(a). See In re Fox,
702 F.3d at 635, 105 USPQ2d at 1248 (quoting In re Mavety Media Grp. Ltd., 33 F.3d at 1371, 31 USPQ2d at
1925-26); In re The Boulevard Entm't, Inc., 334 F.3d 1336, 1340, 67 USPQ2d 1475, 1477 (Fed.
Cir. 2003); TMEP §1203.01. Here, the vulgar and scandalous meaning of NIGGER will be the only perceived
connotation of that term when used as part of the composite phrase NIGGER PLEASE. Based on the evidence
attached hereto, the mark would be considered immoral and scandalous by a substantial composite of the general
public.

Registration normally would be refused under Section 2(a) because applicant's mark consists of or includes
matter that may be immoral or scandalous. However, the constitutionality of the provision of Section 2(a) that
bars registration of marks that consist of or comprise immoral or scandalous matter is under review. On

http://www.uspto.gov/trademarks/law/ornamental.jsp


December 15, 2017, the Federal Circuit issued a decision in In re Brunetti, holding unconstitutional the
provision in Section 2(a) of the Trademark Act, 15 U.S.C. 1052(a), that bars registration of immoral or
scandalous marks. Because the panel’s decision in Brunetti is not yet final and is subject to further
judicial review, the constitutionality of this provision remains in question. See Fed. R. App. P. 35 (rehearing
en banc), Fed. R. App. P. 40 (rehearing), and 28 U.S.C. §1254 (petition for certiorari to the Supreme Court). 
Therefore, action on this application will be SUSPENDED when the application is in condition for final action, 
and the suspension will remain in place until after all periods for seeking further judicial review have
expired and any further review action has been finally decided. See 37 C.F.R. §2.67; TMEP §§716-716.02.

Applicant is advised that, should the Federal Circuit determine that the scandalous provision
of the Trademark Act is constitutional, then registration may be refused because the applied-
for mark consists of or includes matter that may be immoral or scandalous. 15 U.S.C.
§1052(a); see TMEP §1203.01.

ADVISORY – TEAS PLUS AND TEAS RF REQUIREMENTS

TEAS PLUS OR TEAS REDUCED FEE (TEAS RF) APPLICANTS – TO MAINTAIN LOWER FEE,
ADDITIONAL REQUIREMENTS MUST BE MET, INCLUDING SUBMITTING DOCUMENTS ONLINE:
Applicants who filed their application online using the lower-fee TEAS Plus or TEAS RF application form must
(1) file certain documents online using TEAS, including responses to Office actions (see TMEP §§819.02(b),
820.02(b) for a complete list of these documents); (2) maintain a valid e-mail correspondence address; and (3)
agree to receive correspondence from the USPTO by e-mail throughout the prosecution of the application. See 37
C.F.R. §§2.22(b), 2.23(b); TMEP §§819, 820. TEAS Plus or TEAS RF applicants who do not meet these
requirements must submit an additional processing fee of $125 per class of goods and/or services. 37 C.F.R.
§§2.6(a)(1)(v), 2.22(c), 2.23(c); TMEP §§819.04, 820.04. However, in certain situations, TEAS Plus or TEAS RF
applicants may respond to an Office action by authorizing an examiner's amendment by telephone or e-mail
without incurring this additional fee.

RESPONDING TO THIS OFFICE ACTION

For this application to proceed further, applicant must explicitly address each refusal and/or
requirement raised in this Office action. If the action includes a refusal, applicant may provide
arguments and/or evidence as to why the refusal should be withdrawn and the mark should register.
Applicant may also have other options specified in this Office action for responding to a refusal and
should consider those options carefully. To respond to requirements and certain refusal response
options, applicant should set forth in writing the required changes or statements. For more information
and general tips on responding to USPTO Office actions, response options, and how to file a response
online, see "Responding to Office Actions" on the USPTO's website.

If applicant does not respond to this Office action within six months of the issue/mailing date, or responds by
expressly abandoning the application, the application process will end and the trademark will fail to register. See
15 U.S.C. §1062(b); 37 C.F.R. §§2.65(a), 2.68(a); TMEP §§718.01, 718.02. Additionally, the USPTO will not
refund the application filing fee, which is a required processing fee. See 37 C.F.R. §§2.6(a)(1)(i)-(iv), 2.209(a);
TMEP §405.04.

When an application has abandoned for failure to respond to an Office action, an applicant may timely file a
petition to revive the application, which, if granted, would allow the application to return to active status. See 37
C.F.R. §2.66; TMEP §1714. The petition must be filed within two months of the date of issuance of the notice of
abandonment and may be filed online via the Trademark Electronic Application System (TEAS) with a $100 fee.
See 37 C.F.R. §§2.6(a)(15)(ii), 2.66(b)(1).

If the applicant has any questions or needs further assistance, please telephone the assigned examining attorney.

/Myriah Habeeb/
Senior Attorney
U.S. Patent and Trademark Office

http://www.uspto.gov/trademarks-maintaining-trademark-registration/responding-office-actions
http://www.uspto.gov/trademarks/teas/petition_forms.jsp


Law Office 113
(571) 272-8909
Myriah.Habeeb@USPTO.GOV

TO RESPOND TO THIS LETTER: Go to http://www.uspto.gov/trademarks/teas/response_forms.jsp. Please wait
48-72 hours from the issue/mailing date before using the Trademark Electronic Application System (TEAS), to
allow for necessary system updates of the application. For technical assistance with online forms, e-mail
TEAS@uspto.gov. For questions about the Office action itself, please contact the assigned trademark examining
attorney. E-mail communications will not be accepted as responses to Office actions; therefore, do not respond to
this Office action by e-mail.

All informal e-mail communications relevant to this application will be placed in the official application record.

WHO MUST SIGN THE RESPONSE: It must be personally signed by an individual applicant or someone with
legal authority to bind an applicant (i.e., a corporate officer, a general partner, all joint applicants).If an applicant is
represented by an attorney, the attorney must sign the response.

PERIODICALLY CHECK THE STATUS OF THE APPLICATION: To ensure that applicant does not miss
crucial deadlines or official notices, check the status of the application every three to four months using the
Trademark Status and Document Retrieval (TSDR) system at http://tsdr.uspto.gov/. Please keep a copy of the
TSDR status screen. If the status shows no change for more than six months, contact the Trademark Assistance
Center by e-mail at TrademarkAssistanceCenter@uspto.gov or call 1-800-786-9199. For more information on
checking status, see http://www.uspto.gov/trademarks/process/status/.

TO UPDATE CORRESPONDENCE/E-MAIL ADDRESS: Use the Trademark Electronic Application System
(TEAS) form at http://www.uspto.gov/trademarks/teas/correspondence.jsp.

http://www.uspto.gov/trademarks/teas/response_forms.jsp
mailto:TEAS@uspto.gov
http://tsdr.uspto.gov/
mailto:TrademarkAssistanceCenter@uspto.gov
http://www.uspto.gov/trademarks/process/status/
http://www.uspto.gov/trademarks/teas/correspondence.jsp










































































































UNITED STATES PATENT AND TRADEMARK OFFICE (USPTO)

IMPORTANT NOTICE REGARDING YOUR U.S. TRADEMARK APPLICATION
USPTO OFFICE ACTION (OFFICIAL LETTER) HAS ISSUED ON FOR U.S. APPLICATION SERIAL NO. 87495357

Please follow the instructions below:

(1) TO READ THE LETTER: Click on this link or go to http://tsdr.uspto.gov/, enter your U.S. application serial number, and click on "Documents."

The Office action may not be immediately viewable, to allow for necessary system updates of the application, but will be available within 24 hours of this e-
mail notification.

(2) QUESTIONS: For questions about the contents of the Office action itself, please contact the assigned trademark examining attorney. For technical
assistance in accessing or viewing the Office action in the Trademark Status and Document Retrieval (TSDR) system, please e-mail TSDR@uspto.gov.

WARNING
PRIVATE COMPANY SOLICITATIONS REGARDING YOUR APPLICATION: Private companies not associated with the USPTO are using information
provided in trademark applications to mail or e-mail trademark-related solicitations. These companies often use names that closely resemble the USPTO and
their solicitations may look like an official government document. Many solicitations require that you pay "fees."

Please carefully review all correspondence you receive regarding this application to make sure that you are responding to an official document from the
USPTO rather than a private company solicitation. All official USPTO correspondence will be mailed only from the "United States Patent and Trademark
Office" in Alexandria, VA; or sent by e-mail from the domain "@uspto.gov." For more information on how to handle private company solicitations, see
http://www.uspto.gov/trademarks/solicitation_warnings.jsp.

https://tmng-ui.uspto.gov/cms/rest/case/87495357/office-action/OfficeAction1090312.pdf
http://tsdr.uspto.gov/
mailto:TSDR@uspto.gov
http://www.uspto.gov/trademarks/solicitation_warnings.jsp

